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on the Merits*
Thomas B. Marvell **
I.

INTRODUCTION

For nearly a decade, the Washington Court of Appeals has
decided many appeals by granting motions on the merits
(MMT). The MMT is a procedure unique to Washington appellate courts. This procedure allows either counsel or the court
to suggest a summary affirmance on the ground that the
appeal is clearly without merit.' A single commissioner hears
each MMT; if the commissioner grants the MMT, the losing
party may request review by a three-judge panel.2 The MMT
procedure evolved in Division III of the Court of Appeals during the early 1980s, and it was embodied in the appellate rules
in 1984.1 Approximately one-fifth of all appeals are now
decided by granting MMTs.4
The MMT procedure provides a potentially important
response to the caseload problems faced by appellate courts
nationwide. Appellate filings are increasing at a tremendous
rate. Appeals doubled in the 1973-83 decade,' growing three

* This Article was prepared under a grant from the State Justice Institute. Points
of view expressed herein are those of the Author and do not necessarily represent the

official position or policies of the State Justice Institute. This Author benefitted
greatly from comments by several judges and, especially, by Michael Keyes and Frank
Slak, past and current commissioners.

** Justec Research, Williamsburg, Virginia. B.A. 1961, Harvard; J.D. 1964,
University of Michigan; Ph.D. (sociology) 1976, University of Michigan.
1. See generally WASH. CT. R. APP. PRoc. 18.14 (discussion of MMTs).
2. See id.; WASH. Cr. R. APP. PRoC. 17.7.

3. WASH. CT. R. APP. PROc. 18.14. See generally Dale M. Green & Michael F.
Keyes, Motions on the Merits" An Effective Response to Appellate Congestion and
Delay, 70 JUDICATURE 168 (1986).
4. See OFFICE OF THE ADMINISTRATOR OF THE COURTS, THE 1988 REPORT OF THE
COURTS OF WASHINGTON 3.6-3.13 (1989) [hereinafter THE 1988 REPORT]; OFFICE OF THE
ADMINISTRATOR OF THE COURTS, THE 1990 REPORT OF THE COURTS OF WASHINGTON 9-9

(1991) [hereinafter THE 1990 REPORT]. In 1990, commissioners decided 275 appeals by
granting MMTs while judges issued opinions in 1,292 appeals. The figures for 1989
were 302 and 1,192 respectively. Id.
5. The number of state court appeals doubled in forty-three jurisdictions between
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times faster than the number of appellate judges.6 Courts and
state legislatures are typically reluctant to address growth by
creating new judgeships, which are expensive, exacerbate the
courts' problems of internal coordination, and dilute the prestige of judgeship. positions.7
Appellate courts in most states, however, have dealt with
rising caseloads by increasing productivity.' These courts have
departed from traditional appellate decision procedures under
which attorneys submit extensive records and briefs and present oral arguments to judges, who then issue full published
opinions. Many courts now curtail oral arguments, issue
unpublished memorandum opinions, or dispense with written
opinions altogether.' Most courts have hired more law clerks
and established central attorney staffs to conduct research and
draft opinions. 10 Even these changes, however, have not been
sufficient to allow courts to keep pace with the caseload pressures. Many courts, therefore, are exploring more radical
approaches for managing their caseloads. 11
One such approach is for the courts to delegate decision
making authority to nonjudge personnel. The MMT procedure
is the most far-reaching delegation now used in American
appellate courts and, thus, merits close scrutiny to determine
whether other courts should adopt it. Although any delegation
of authority poses a possible threat to the quality of output,
Washington courts have successfully used the MMT procedure
BUREAU OF JUSTICE STATISTICS, U.S. DEPARTMENT JUSTICE, THE
GROwTH OF APPEALS 1 (1985).
1973 and 1983.

6. Thomas B. Marvell, State Appellate Court Responses to Caseload Growth, 72
JUDICATURE 282, 282-84 (1989).
7. PAUL D. CARRINGTON ET AL., JUSTICE ON APPEAL 138-42 (1976); Thomas B.
Marvell, Appellate Capacity and Caseload Growth, 16 AKRON L. REv. 43, 49-52 (1982).

One should note that the MMT procedure mitigates all three problems of adding
judgeships. The commissioners are paid less than judges and have smaller support
staffs. The MMT procedure does not require interaction among the judges unless
review is sought, and the nonjudge commissioners cannot dilute judgeship prestige.

8. Appeals decided nationwide have grown at nearly the same rate as filings. See
Marvell, supra note 6, at 283-84.
9. Id. at 287-91.
10. Id. at 286-87.
11. The major example is the summary procedure that does away with records
and briefs. Eino M. Jacobsen & Mary M. Schroeder, Arizona's Ezperiment with
Appellate Reform, 63 A.B.A. J. 1226 (1977); Charles G. Douglas III, Innovative
Appellate Court Processing: New Hampshire'sEkperience with Summary Affirmance,
69 JUDICATURE 147 (1985); Thomas B. Marvell, Abbreviate Appellate Procedure: An
Evaluation of the New Mexico Summary Calendar,75 JUDICATURE 86, 96 n.15 (1991).
The latter study was made in conjunction with the current research on the motions on
the merits. See Table 5, infra.
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to decide more cases and, probably, to reduce delay. Other
states seeking to reduce delay in the appellate courts might
benefit from adopting a similar procedure.
This Article evaluates the MMT procedure.12 Section II
outlines the history of commissioners in this country. Section
III describes Washington Court of Appeals Division III: its
caseload trends, procedures in ordinary appeals, the commissioners' duties, and the MMT history and current procedures.
Section IV quantitatively evaluates MMT procedures, exploring their impact on volume of cases decided, delay, backlog,
and reversal rates. Section V presents the attorneys' opinions
of the MMTs, and Section VI summarizes the results.
II.

HISTORY OF COMMISSIONER SYSTEMS

Delegation of decision-making authority to appellate court
staff is not a recent development. For more than a century,
state supreme courts have given quasi-judicial authority to
nonjudge attorneys called commissioners.1 3 This delegation of
authority was seldom considered a permanent solution to
caseload problems; courts typically used commissioners for
only a few years until caseloads declined or until more judges
were added. Of the nineteen states that installed commissioner systems, only Washington now continues it.' 4
The discontinued commissioner systems differed greatly
from state to state; all of these systems differed from the one
now used in Washington. 5 The most common practice was to
have commissioners sit along-side judges. The commissioners
heard arguments, participated in conferences, and wrote opin12. This Article focuses on the use of MMTs in Division III but also encompasses
the use of MMTs in Divisions I and II in Washington.
13. "Commissioners," as defined here, do not include trial court judges or retired
judges temporarily assigned to an appellate court, both of which are common practices.
Marvell, supra note 6, at 285. The term "Commissioners" also does not include the
use of temporary panels of trial judges to hear appeals pending in the supreme court.
This procedure was used in Virginia from 1848-1928, and it has been used since 1987 in
North Dakota. David K. Sutelan & Wayne R. Spencer, Note, The Virginia Special
Court of Appeals: ConstitutionalRelieffor an Overburdened Court, 8 WM. & MARY L.
REV. 244, 254-55, 272 (1967); WILLIAM G. BOHN, NORTH DAKOTA CENTENNIAL
COMMISSION ANNUAL REPORT OF THE NORTH DAKOTA JUDICIAL SYSTEM, CALENDAR

YEAR 1988 10 (1989). Also, the term "commissioners" does not include staff attorneys,
who are called commissioners in a few states.
14. See infra notes 15 and 16.
15. See generally Edward 0. Curran & Edson R. Sunderland, The Organization

and Operation of Courts of Review, THIRD REPORT OF THE JUDICIAL COUNSEL OF
MICHIGAN app. at 48 (1933).
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names. Such commissioners, however,
ions under their own
16
vote.
not
usually did
The second use of commissioners was to constitute panels
of three to five attorneys to hear and decide appeals pending
before the appellate court. 1 7 Appellate judges generally
reviewed the commissioner decisions. Commissioner decisions,
however, were final in New York and, during the first two
years, in Texas. 18 The only recent commissioner panel system,
in New Mexico, was unusual because volunteer attorneys were
used and each heard only a few appeals. 19
The fact that nearly all appellate courts using commissioners have stopped the practice suggests that the procedure was
found wanting. The Washington procedure, however, differs
greatly from earlier commission systems in other states. First,
Washington court decisions are made by a single commissioner.
Second, the appeals are generally submitted to the commissioner upon motion of the parties. Third, the grounds for
granting an MMT is whether the decision below is "clearly
These procedural characteristics may make
without merit."'
the Washington commissioner system more useful for delegat16. States using this system were: Arizona (1984-86), Florida (1901-02, 1929-32),
Indiana (1881-85), Kansas (1963-76), Kentucky (1906-75), Minnesota (1913-30),
Mississippi (1910-12), Missouri (1911-82), Oregon (1907-09), South Dakota (1925-32), and
Texas (criminal only, 1925-77). For commissioner systems through 1933, this
information was obtained from Curren & Sunderland, supmu note 15, at 65-87.
Information on later systems was obtained from: ALEXANDER B. AIKMAN ET AL.,
FRIENDS OF THE COURT,

LAWYERS As SUPPLEMENTAL JUDICIAL REsOuRcEs 84-111

(1987); KY. CONST. § 109; MO. CONST. art. V. § 27 (11); SUPREME CT. OF OKLA. ADMiN.
OFFICE OF THE JUDICIARY, ANNUAL REPORT ON THE OKLAHOMA JUDICIARY 1981-82 5
(1982) [hereinafter OKLA. JUDICIARY REPORT]; TEX. CONST. art. V, § 4 (1978).

Curran and Sunderland also discuss "commissioners" in Idaho, Illinois, and
Montana. Curran and Sunderland, supra note 15, at 70-76. The commissioner in
Illinois was only a staff attorney who drafted opinions, and the Idaho and Montana
commissioners were trial court judges. These individuals are not considered
commissioners in Washington. See supra note 13.
The Arizona and Oklahoma commissioner systems were unique: the attorneys
were volunteers temporarily assigned to the court rather than full-time salaried staff
members. AnMAN,supra note 16, at 87-89, 101-02; OKLA. JUDICIARY REPORT, supra
note 16, at 5.
17. States using this system were: California (1885-1905), Colorado (1887-91),
Kansas (1887-93), Missouri (1883-85), Nebraska (1893-99, 1901-09, 1915-21, 1925-31), New
Mexico (1986-87), New York (1871-75), Ohio (1876-79, 1883-85), Oklahoma (1911-30,
1981-82), and Texas (civil only, 1879-91, 1918-45). Curran & Sunderland, supra note 15,
at 65-76. STATE OF N.M. JUDICiAL BRANCH, THE NEW MEXICO COuRTs 1987 ANNUAL

REPORT 33 (1988). Elsewhere, commissioners typically sat for several years.
18. Curran & Sunderland, supra note 15, at 65-76.
19. STATE OF N.M. JUDICIAL BRANCH, supra note 17.

20. WAsH. CT. R. APP. PROC. 18.14(e)(1).
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ing decision-making authority than prior attempts in other
states.
III.

DIVISION III AND MOTIONS ON THE MERITS

This Section describes the evolution of the MMT procedure in Division III of the Washington State Court of
Appeals. 2 Division III is based in Spokane, and its territorial
jurisdiction covers approximately two-thirds of Washington.
The court has four judges and two commissioners.22 This
largely rural division experienced a caseload explosion in the
1970's and early 1980's.2"
A.

Caseload Trends24

Division III adopted MMTs to handle its substantial
caseload growth. As Table 1 shows, appeals filed have
increased by 283 percent since the first full year of the court's
operation in 1970. The growth abated in 1984, however, and filings only recently reached their previous highs. As Table 2
shows, the number of appeals decided has also increased over
time. The number of appeals decided by judges increased during the 1970's and generally levelled off thereafter. The total
number of decisions, including both judicial decisions and commissioner decisions on MMTs, has increased at a fairly steady
pace. 2
Heavy case loads often lead to delay in resolving appeals.26
As shown in Table 2, the median time from filing to mandate
21. Except where noted, the information concerning the internal procedures of
Division III comes from extensive interviews with four judges, two commissioners, and
other court staff members, conducted from November 1988 to May 1990. Differences
between the MMT procedure in Division III and procedures in the two other
Washington divisions are noted where relevant.
22. The fourth judge was added in 1978, and the second commissioner was added
in 1984.
23. See infra Table 1.
24. Unless otherwise indicated, the statistics presented here and in later sections
are from THE 1990 REPORT, supra note 4, at 38, and from corresponding sections of
prior year annual reports for the Washington courts. See supra note 4.
25. See infra Table 2.
26. Delay in the Washington appellate courts has been the topic of much
commentary and study.

See generally WASHINGTON APPELLATE COURTS PROJECT

(1975); Keith M. Callow, Projections and Predictions: Washington State Court of
Appeals, WASH. ST. B. NEWS, April 1981, at 35; RESEARCH AND STATISTICS COMMITTEE
AND OFFICE OF THE ADMINISTRATOR FOR THE COURTS, WASHINGTON STATE COURT OF
APPEALS CASE PROCESSING ANALYSIS (1982); COURT CONGESTION AND DELAY TASK

FORCE (1982); Barbara Durham, New Rule May Relieve Appellate Congestion, WASH.
ST. B. NEWS, May 1984, at 46; Philip A. Talmadge, Toward a Reduction of Washington

42

University of Puget Sound Law Review

[Vol. 15:37

TABLE 1
CASES FILED IN THE WASHINGTON COURT OF APPEALS,

DIVISION III
Appeals Fileda
Criminal

1969
1970
1971
1972
1973
1974
1975
1976
1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990

Civil

Total

Per
Judgeb

Other Filings
Discretionary
Personal
Review
Restraintc

46
53
65
76
80
93
111
109
141b
104

117
106
118
125
132
102
109
111
123
126
141
153

Includes appeals transferred from the Supreme Court and appeals transferred out of
Division III. The latter numbered 30 to 100 in recent years.
b A fourth judge was added in January 1978.
Nearly all personal restraint petitions are post conviction motions from prisoners,
which are decided by the chief judge after a write-up by the court clerk.
a

in Division III rose steadily through 1985 and then declined to
sixteen months by 1990.' As the number of appeals increased,
Appellate Court Caseloads and More Effective Use of Appellate Court Resources, 21
GONZ. L. REv. 21 (1985/86).
27. The data for 1971-80 are from Michael F. Keyes, State Appellate Court
Congestion & Delay: The Experience of an Intermediate Court (1985) (unpublished
manuscript, on file with author). The remaining data are from THE 1990 REPORT,
supra note 4, and earlier annual reports. The figures include the period from decision
to mandate, which is usually not included in appellate delay statistics. Excluding this
period, the median time to decision was fourteen months in 1990 and eighteen months
in 1985.
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TABLE 2
APPEALS DECIDED AND TIME TO DECISION, DIVISION III
Cases Decided by Judges
Per Judge
Number
1969
1970
1971
1972
1973
1974
1975
1976
1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990

Median Days to Mandate in
Cases Disposed by Opinion
Civil
Criminal

(66)b
(69)
(78)
(75)
(88)
(73)C
(64)c
(91)
(79)
(89)

' Appeals on the regular docket decided with opinion.
b The numbers in parentheses are the numbers per judge after adding decisions made

o

when commissioners grant motions on the merits or motions to show cause (see
Table 4).
In 1986 and 1987 Division III judges heard several Divisions I and II cases; including
these cases brings the total decisions per judge to 85 in 1986 and 72 in 1987.

the basic procedures followed by Division III generated an
increasing amount of work for the court.
B. Basic Proceduresin Division III
Division III procedures, except for the MMT procedure,
are similar to those found in most appellate courts. A party
seeking appeal files notice in the trial court.' Within a few
days, the trial court files the notice with the court of appeals'
28. WAsH. Cr. R. App. PRoc. 5.1(a).
29. WAH. CT. R. App. Pnoc. 5.4.
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and sends it the papers filed below.30 The appellant orders a
report of proceedings; 31 the average record is approximately
two to three hundred pages long.3 2 The parties then send their
briefs to the clerk's office, which copies and circulates them to
the parties.33 The two briefs together average thirty to forty
pages.'
The time limits given in the rules for the various stages
are usually exceeded in practice because extensions are routinely granted. 5 For example, the report of proceedings is due
ninety days after filing the notice of appeal.' Because ninety
days is approximately the median time in Division III, ' however, the actual time taken to submit the report of proceedings
exceeds the rule requirement in roughly half the cases.' The
appellant has forty-five days to file its brief, and the appellee
has sixty days in criminal cases and thirty days in civil cases.3 9
The actual median times for all cases in 1990 were eighty-four
days for appellants' briefs and seventy days for appellees'
briefs.4 °
Since 1974, Division III has screened cases soon after the
appellee's brief arrives. Student interns in the commissioners'
office draft screening memoranda, generally two or three single-spaced pages long, outlining the facts and issues, but without recommendations concerning screening decisions.4 ' A
commissioner reviews each memorandum before it is circulated to the judges.'
Once or twice a week, a packet of approximately ten
screening memoranda circulates to all four judges. For each
30. WASH. CT. R. APP. PRoc. 9.7.
31. WASH. CT. R. APP. PRoc. 9.2.
32. Melanie K. Males, The Effect of Case Characteristics on Judicial Efficiency at

the Washington Court of Appeals, Division III, at 10 (April 23, 1984) (unpublished
manuscript, on file with author). According to statistics compiled by the Court of
Appeals Division III Commissioners' Office, records in cases placed on the MMT
docket average approximately the same length as records in other appeals.
33. WASH. CT. FL.APP. PRoc. 10.4, 10.5.
34. Males, supra note 32, at 11. The average length of briefs in MMT cases was 40
pages. Id.
35. See supra note 21.
36. See WASH. CT. R. APP. PRoc. 9.2, 9.5.
37. THE 1990 REPORT, supra note 4, at 9-16.
38. See supra note 21.
39. WASH. CT. R. APP. PRoc. 10.2.
40. THE 1990 REPORT, supra note 4, at 9-16.
41. These screening procedures are substantially different from the procedures
used in Divisions I and II. See infra note 94.
42. See supra note 21.
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case, the judges then determine whether the court should certify the case to the supreme court, whether it should issue a
MMT sua sponte, or whether it should send counsel a letter
discouraging oral argument. The chief judge makes these decisions, taking into account the views of the other three judges
and, occasionally, the views of the court clerk and commissioners. Also, the court of appeals consults the supreme court staff
43
before certifying cases.

If the appeal is not sent to the supreme court or to the
commissioners' office, the clerk assigns it to a three-judge
panel. The court chooses a panel using a rotation system. One
member of the panel is assigned to do a pre-argument workup
of the case. The law clerk of the assigned judge begins the
workup by preparing a memorandum on the case. The panel
members read the memorandum, the briefs, and, if necessary,
parts of the record. The time from briefing to arguments is the
major focus of the recent delay reduction efforts, and the
median time from the appellee brief to arguments decreased
from 285 days to 136 days between 1985 and 1990. 44
The court holds oral arguments in nearly all appeals. 45 It
sits four days a month from September through June. The
court usually sits in Spokane, but the judges also travel
approximately three times a year to other cities. On the road,
the judges meet for breakfast and discuss the cases, but in Spokane, judges do not ordinarily confer before arguments. The
court schedules eight cases a day, and each side is allowed
twenty minutes.6
The judges hold a conference after the arguments, and the
judge assigned the pre-argument workup, if in the majority,
drafts an opinion for circulation to the other two panel members. The court writes opinions in every case, but most are not
published. Unpublished opinions differ little from published
opinions, except that no significant issues are involved and
they cannot be cited as authority.4' The average opinion is
43. See supra note 21.
44. THE 1990 REPORT, supra note 4, at 9-16; OFFICE OF THE ADMINISTRATOR OF THE
COURTS, THE 1989 REPORT OF THE COURTS OF WASHINGTON 8-16 (1990).

45. In the late 1970s, Division III experimented with a procedure to limit which
appeals were argued. Using the screening procedure, it selected some appeals as being
amenable to decision without argument and sent counsel letters suggesting that they
waive argument. The procedure was eventually abandoned.
46. See supra note 21.

47. WASH. CT. R. APP. PROC. 10.4.
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approximately seven double-spaced, legal-sized pages. The
median time between argument and issuance of opinion is
slightly under forty-seven days."
C. Commissioners and Motions Procedure
Division III addressed its increasing workload by creating
one commissioner position in 1974 and a second position in
1984. 4 ' Today, the commissioners' office also employs one secretary, two law clerks, and several law student interns. Each
appellate court determines the details of commissioners'
duties.' In practice, each court assigns duties to commission48. THE 1990 REPORT, supra note 4, at 9-16.
49. Division III has had only three commissioners since 1974. The first, Michael
Keyes, was appointed in 1974 and resigned in 1988. The second, Frank Slak, appointed
in 1984, had been court clerk, where he spent roughly half his time performing
commissioner duties, including deciding MMTs when Keyes was not available. In 1988,
the court appointed Kenneth Kato to replace Keyes. Division I of the Court of
Appeals has three commissioners, and Division II has two.
50. The court administrative rules specify duties for commissioners but permit the
individual courts to modify these duties. WASH. CT. ApP. ADMIN. R. 16(c). The rule
reads:
(c) Commissioner. To promote the effective administration of justice, the
judges of each division of the Court of Appeals will appoint one or more
commissioners of the court. The salary of the commissioners will be fixed by
the court.
(1) Deciding Motions. The commissioners will hear and decide those motions
authorized by the Rules of Appellate Procedure and any additional motions
that may be assigned to the commissioners by the court.
(2) Screening for the Court. The commissioners may screen appeals to the
Court of Appeals and recommend whether a case should be disposed of by a
published or unpublished opinion.
(3) Assisting ChiefJudge. The commissioners may assist the Chief Judges in
the initial consideration of personal restraint petitions and such other
administrative and research duties as may be assigned.
(4) Judicial Law Clerks. The commissioners may assist the judges of the
Court of Appeals with the selection of judicial law clerks, as desired by each
judge. The commissioners will present an annual orientation for new law
clerks. The commissioners will prepare and periodically revise a manual for
use by the judicial law clerks.
(5) Improving Administration of Justice. The commissioners will make
recommendations to the court regarding procedures and the more effective
use of judicial manpower in a particular division. The commissioners will
serve on court committees when appointed thereto by the Chief Judges.
(6) Assistants. The commissioners will employ and train staff attorneys and
other personnel to assist the commissioners in carrying out the duties of the
commissioners' office. These employees shall serve at the pleasure of the
commissioners.
(7) Duties to Benefit Full Court. All duties performed by the commissioners
are for the benefit of the court as a whole. The court may alter or add to the
duties of commissioners. In the performance of these duties the
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ers that overlap with those traditionally performed by judges
themselves."' Commissioners wear black robes when hearing
arguments on motions.
Because of the significant responsibility placed on commissioners, they are required to have at least five years of legal
experience. 52 In addition, under an informal rule they receive
5
ninety percent of the salary of a superior court judge. 3 The
Division III judges interviewed consider the commissioners to
be exceptionally able attorneys.
The commissioners perform three major duties: supervis54
ing preparation of screening memoranda for each appeal,
deciding substantive motions, and deciding motions on the
merits.5 5 In July of 1976, the amendment of the appellate rules
permitted court of appeals judges to delegate the authority to
decide substantive motions to commissioners with possible
commissioners are responsible to the Chief Judges as executive officers of the
court.
(8) Qualfications. The commissioners must be graduates of an accredited
law school and members in good standing of the Washington State Bar
Association and, prior to appointment, have at least 5 years of experience in
the practice of law or in a judicially related field.
(9) Oath of Office. Before entering upon the duties of the office, the
commissioners will take and file an oath of office in the form prescribed by
order of the Supreme Court. The oath will include a requirement that the
commissioners adhere to the Code of Judicial Conduct.
(10) State Bar Association Membership. The commissioners are not
prohibited, during term of office, from maintaining active membership in the
Washington State Bar Association.
WASH. CT. App. ADMIN. R. 16(c).
51. The functions of commissioners, in fact, could well be performed by retired
judges or temporarily assigned trial judges. One sitting judge explained that this
alternative was rejected because it would not result in the continuity provided by the
commissioners, who are permanent employees.
A recent study recommended that the court of appeals be authorized to use
commissioners as judges pro tempore. COURT OF APPEALS LONG RANGE PLANNING
COMMITTEE REPORT 34 (1988). The court of appeals can now use trial judges or retired
judges as judges pro tempore to hear and decide cases. WASH. CT. App. ADMIN. R.
21(c). The proposal, then, would have had the practical effect of making
commissioners regular judges, but it was not accepted by the Washington Supreme
Court.
52. WASH. CT. App. ADMIN. R. 16(c)(8).
53. This rule is not strictly adhered to in all cases.
54. See supra text accompanying notes 41-42.
55. The commissioners' duties have changed substantially over the years. At first,
the primary task was to draft opinions for the court, and this practice continued until
1980. From 1978 to 1982, the commissioner supervised several law clerks in the
preparation of pre-argument memoranda in appeals, but this function, along with the
law clerks, was transferred to the judges' offices.
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review thereafter by the judges.' Division III immediately
assigned most motions to commissioners." The initial motions
caseload consisted largely of requests to stay proceedings,
requests for bail pending appeal, discretionary interlocutory
review, and attorneys' petitions to withdraw in criminal
appeals because no grounds for reversal exist.' The commissioner's role expanded greatly as legislation and court rules
created several new categories of substantive motions,5 9 including: (1) discretionary review of superior court review of limited jurisdiction court decisions,' (2) accelerated review of
juvenile sentences that are beyond the range set for the
offense,"' and (3) review of adult sentences outside the sentencing guideline range.62 Such motions are placed on a "regular motion docket," which has a caseload of roughly 300 cases a
year in Division III.'
The procedures for motions heard by commissioners are
similar to those used in MMTs. Attorneys argue before the
commissioner, usually over the telephone. The commissioner
then issues a short unpublished opinion and losing counsel can
appeal the decision to the court by filing a motion to modify. 64
Arguments, limited to ten minutes a side, are held on all
56. WASH. CT. App. ADMIN. R. 16, WASH. Cr. R. APP. PROC. 17.2(a).
57. General Order of the Court of Appeals Division III, In the Matter of the
Powers of the Commissioner (June 23, 1976). The order stated that the commissioner
is to make the initial ruling in all motions except motions in a brief, motions to modify
a commissioner ruling, motions to reconsider a court decision, motions to recall the
mandate, motions to extend time, and motions that the commissioner refers to the
court.
58. Such petitions to withdraw criminal appeals with no grounds for appeal are
called Anders petitions. See Anders v. California, 386 U.S. 738 (1967); WASH. CT. R.
App. PRoc. 15.2(h).
59. These categories are described infra Table 3.
60. Such appeals to the court of appeals are discretionary if the superior court
decision was based on the tape recorded record and was not a de novo review. WASH.
CT. R. App. PROC. 2.1-2.5, 6.2. See Geoffrey Crooks, DiscretionaryReview of the Trial
Court Decisions Under the Washington Rules of Appellate Procedure, 61 WASH. L.
REV. 1541 (1986); Diana L. Day, Discretionary Review of Superior Court Decisions on
Appeal from Courts of Limited Jurisdiction: A Study of Change in Division III of the
Washington Court of Appeals (November 1986) (unpublished manuscript, on file with
author).
61. General Order of the Court of Appeals Division III, Order Re Juvenile
Criminal Cases Outside the Standard Range (February 28, 1979).
62. WASH. REV. CODE § 9.94A.210; WASH. CT. R. App. PRoc. 18.15 (requiring trial
judges to give written reasons for sentences falling outside guidelines).
63. Such motions generally take less time than MMTs to decide. The major
exception is Anders petitions, for which commissioners thoroughly review the record
to search for errors missed by the attorneys.
64. WASH. CT. R. App. PRoc. 17.5-17.7. Commissioners can also issue recorded oral
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motions unless they are waived.65
D. History of the Motions on the Merits "
The MMT procedure grew out of the rising caseload faced
by Division III in the late 1970s and early 1980s. 67 The judges
sought methods to deal with the court's rising backlog without
adding more judges."
In 1977 Commissioner Keyes proposed a method to reduce
appellate backlog. The proposed procedure drew on the
motion to affirm procedures in the Michigan Court of
Appeals 9 and the Rhode Island Supreme Court.7 ° The Division III judges supported the proposed procedure, and the commissioner drafted a proposed rule for summary affirmances to
be processed as motions decided by a commissioner.7 1
opinions. General Order of the Court of Appeals Division III, Written Rulings of the
Commissioner (November 23, 1977).
65. WASH. CT. R. APP. PRoc. 17.5. In practice, arguments are seldom waived,
except in Anders petitions.
66. This description is based on Michael F. Keyes, The Washington Motion on the
Merits: the Evolution of a Major Congestion and Delay Solution (1985) (unpublished
manuscript, on file with author).
67. See supra Table 1, summarizing data showing the rising caseload in Division
III during that time period.
68. See Green & Keyes, supra note 3, at 169.
69. MICH. CT. R. 7.211(c)(3). In Michigan, the appellee can move the court to
affirm on the ground that the brief does not present any grounds for reversal. The
case is heard by a panel of three judges without argument and, if the motion is
granted, the case is decided without opinion.
70. R.I. Sup. CT. R. 16(g), effective June 25, 1974. Under the Rhode Island rule,
the appellee or court can issue a motion for summary disposition on the grounds that
the appeal lacks merit. The appellant can file a memorandum opposing the motion,
and the appellee can file a memorandum in support. Each side is allowed a ten minute
argument. The supreme court decides the case with a simple order. See The
Honorable Joseph R. Weisberger, Appellate Courts: The Challenge of Inundation, 31
AM. U. L. REV. 237 (1982).
71. The proposed rule stated:
Within 10 days after receipt of the appellant's opening brief, the respondent,
in lieu of an answering brief, may file and serve a Motion to Affirm the
judgment sought to be reviewed. The sole ground for such motion should be
that it is manifest on the face of the appellant's brief that the appeal is
unquestionably without merit because (1) the issue on appeal is clearly
controlled by settled Washington law; (2) the issue on appeal is factual and
clearly there is sufficient evidence to support the jury verdict, decision on the
motion for new trial, or the findings of fact entered by the trial court; or (3)
the issue on appeal is one of judicial discretion and clearly there is no abuse of
discretion below. The provisions of Title 17 are applicable to all procedures
hereunder. If the motion is denied, the respondent's brief is due within 20
days after receipt of the notice of such denial and the appeal will proceed
through briefing, oral argument, and disposition as provided by these rules.
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TABLE 3
MAJOR MOTIONS DECIDED BY COMMISSIONERS, DIVISION III
(OTHER THAN MOTIONS ON THE MERITS)
motions to
dismiss as
frivolous
1979
1980
1981
1982
1983
1984
1985

1986d
1987
b

21
16
36
34
41
a

6
8
0

Anders
petitions

discretionary
review

10
4
9
11
12

37
50

-

-

9
14
16

94
93
27

53b

73
56

sentence
review
19
8
12
9
8
21c
20
23

The substantive motions to dismiss as frivolous declined when new rules in
September 1984 permitted parties to file MMTs.
Discretionary reviews prior to 1981 were interlocutory appeals. Afterwards they

include appeals from Superior Court review of limited jurisdiction court decisions.
Until 1984 sentence reviews were solely juvenile cases; adult sentence review was
provided under a law effective in 1984.
d Data for 1986 are for the fiscal year ending May 31.

Although the supreme court ultimately failed to adopt the
rule, Division III developed a similar procedure through interpretation of the existing 1976 appellate rules. The Washington
Rules of Appellate Procedure state that the court, upon motion
of a party, may dismiss an appeal "if the application for review
is frivolous, moot, or solely for the purpose of delay."72 In
1977, a prosecutor submitted a motion to dismiss a criminal
appeal on the grounds that it was frivolous, and the court
which had recently been
placed it on the motions docket,
73
transferred to the commissioner.
Division III decided to encourage such motions, then called
"substantive motions to dismiss," and it informally alerted the
bar to their availability.7 4 From 1979 to 1983, the court
received an average of thirty substantive motions to dismiss
Keyes, supra note 66, at 8. The three criteria, which are similar to those in the present
WASH. CT. R. App. PRoc. 18.14, were taken from R.I. Sup. CT. R. 16(g).
72. WASH. CT. R. App. PRoc. 18.9.
73. See supra notes 55-63 and accompanying text.
74. Table 3, supra, presents data available since 1979 concerning the number of
these motions. These data were obtained from the Commissioners' Office of Division
III.
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per year.7 5 Although the procedure was technically conducted
under a provision for frivolous appeals, the standard for dismissal was actually less rigorous than the standard for determining that an appeal was frivolous for the purposes of taxing
76
the appellant costs.

Division III was disappointed that so few appellees filed
substantive motions to dismiss; as a result, it issued a general
order providing for sua sponte motions to show cause why the
appeal should not be dismissed. 7 In September 1984, the show
75. Data for the number granted are not available.
76. For the purpose of imposing damages, Washington courts define frivolous as
presenting "no debatable issues upon which reasonable minds might differ, and ...
[being] so totally devoid of merit that there [is] no reasonable possibility of reversal."
Miller Casualty Ins. v. Briggs, 100 Wash. 2d 9, 15, 665 P.2d 887, 891 (1983) (citation
omitted).
77. General Order of Court of Appeals Division III, OrderEstablishing the Court's
Show Cause Docket (March 27, 1981). The order, which is quoted in In re Marriage of
Wolfe, 99 Wash. 2d 531, 532, 663 P.2d 469, 470 (1988), reads:
WHEREAS, the number of appeals and other matters filed with this Court
has steadily increased each year, thereby creating a burgeoning backlog, and
WHEREAS, it is the duty of this Court to citizens of the State of Washington
to take all steps necessary to insure that each matter receives an examination
on the merits consonant with justice; and
WHEREAS, Wash. Ct. App. Admin. R. 16(c)(1) permits this Court to
authorize its Commissioner to hear motions in addition to those specified in
the Rules of Appellate Procedure; and
WHEREAS, the preargument process employed in this Division for screening
and researching appeals permits the members of this Court to determine
whether a case appears to involve only issues of (a) fact (b) discretion, or (c)
well established law; and
WHEREAS, if such determination is correct, and there is (a) substantial
evidence to support the findings of fact or jury verdict, (b) no basis upon
which a claim of abuse of discretion may be grounded; or (c) the applicable
law has recently been reaffirmed by the Supreme Court or this Court, this
Court would affirm the superior court decision; now, therefore,
IT IS ORDERED that if a majority of the Judges of this Division applying the
above described criteria believe that a decision on review may be affirmed, the
Chief Judge is empowered to enter an order directing counsel to appear
before the Commissioner either in person or telephonically to show cause, if
any they have, why the decision on review should or should not be affirmed.
If, after listening to argument of counsel, the Commissioner determines the
appeal is not appropriate for disposition under this Order, he shall identify the
issues which should be determined and set the matter for prompt
consideration by a Panel of this Court without oral argument. If, after
argument of counsel, the Commissioner determines the appeal is appropriate
for disposition under this Order, he shall file a Ruling in the same format as
an opinion pursuant to RCW 2.06.040.
All decisions of the Commissioner under this Order shall be modifiable
pursuant to Wash. Ct. R. App. Proc. 17.7. In order to expedite further review,
a motion to modify a Commissioner's Ruling affirming the superior court will
upon the request of the movant be deemed to be a motion for reconsideration
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cause procedure was superseded by the similar MMT procedure.7" Few show cause orders were actually issued because
the commissioner was occupied with a growing caseload of
ordinary motions, and the procedure was challenged in the
supreme court.79 The judges and court staff discussed the procedure with attorneys in bar meetings and polled attorneys in
cases where motions to show cause were used; little opposition
was discerned.
The Washington Supreme Court upheld the procedure in
May 1983 for civil cases and in July 1985 for criminal cases.' °
In the first case, Division III issued an order to show cause; the
commissioner affirmed the trial court; and the court upheld
the commissioner's decision. The Washington Supreme Court
upheld the procedure unanimously, largely on the grounds
that the appellee can petition the court for a review of the
commissioners' ruling by a three-judge panel."' The justices
disagreed with appellant's argument that this review would be
a rubber stamp. 2
In September 1984, the supreme court issued Rule 18.14,
formalizing the procedure, now called "motions on the merits,"
and gave each division authority to issue MMTs. 3 The
supreme court then upheld the procedure for criminal
appeals." Justice Dore dissented, however, on the grounds
that a hearing by a nonjudge does not satisfy a defendant's
right to appeal and that the motion to modify does not cure
this defect because the parties do not have an opportunity for
oral argument before the court.8 5 The procedure was adopted
by the other divisions and is currently used by all three
divisions.
so that in the event the motion to modify is denied, the aggrieved party may

exercise the rights accorded under Wash. Ct. R. App. Proc. 13.4 for
discretionary review to the Supreme Court.
Wolfe, 99 Wash. 2d at 532, 663 P.2d at 470.
78. WASH. CT. R. App. PRoc. 18.14 (description of the MMT procedure).
79. Five show cause orders were issued in 1981, twelve show cause orders were
issued in 1982, four show cause orders were issued in 1983, and thirteen show cause
orders were issued in 1984.
80. In re Marriage of Wolfe, 99 Wash. 2d 531, 663 P.2d 469 (1983); State v. Rolax,
104 Wash. 2d 129, 702 P.2d 1185 (1985).
81. Wolfe, 99 Wash. 2d at 531, 663 P.2d at 469.
82. Id. at 536, 663 P.2d at 472.
83. WASH. CT. R. App. PRoc. 18.14.

84. Rolax, 104 Wash. 2d at 129, 702 P.2d at 1185.
85. Id. at 137-42, 702 P.2d at 1189-92 (Dore, J., concurring and dissenting).
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E.

Descriptionof Motions on the Merits"
1.

Initiating the MMT

Both the parties and the court can initiate MMTs. 7 Partyinitiated motions now dominate in Division III," largely
because the parties bring enough motions to keep the commis89
sioners' docket full.
TABLE 4
MOTIONS ON THE MERITS DECIDED, DIVISION III
total
granted
party-initiatedb motion to modify
decided number' percent number percent number granted
1985
1986
1987
1988

77
68
72
96

57 (20)
60 (12)
58(20)
65(25)

74%
88%

Total

313

240 (77)

77%

81%
66%

44
53
-

57%
78%
-

31
32
29
34

2
3
0
1

126

6

The number in parentheses is the number of criminal MMTs granted.
b Dashes indicate that data are not available.

Appellees can file MMTs any time after the appellant's
brief is filed.'
In most cases, the appellee also files a brief
even though the rules do not require one. The motion argues
why each error in the appellant's brief is without merit. If the
86. The description here applies specifically to Division III, but the procedures in
that division are very similar to those in Divisions I and II. The major differences are
discussed in notes 88, 94, and 98 infra.
The statistics given in this section are from records of the Division III
Commissioner's Office. Except where otherwise referenced, this description is based
on interviews with judges and staff (see supra note 21) and on Green & Keyes, supra,
note 3; Keyes, supra, note 27; Keyes, supra note 66; Chief Justice Barbara Durham,
New Rule May Relieve Appellate Congestion, WASH. ST. B. NEws, May 1984, at 46; and
WASHINGTON STATE BAR ASSOCIATION, APPELLATE PRACTICE HANDBOOK (1984).
87. The discussion here is limited to MMTs that affirm the lower court holding.
New rules, effective in September 1988, permit the court or the appellant to move for
summary reversal. See WASH. CT. R. APP. PRoc. 18.14. Very few appellants have used
this rule: during the period of this research in Division III only one MMT was
initiated by an appellant. In three other cases the appellant issued a motion to reverse
in response to the appellant's motion to affirm. Also, Division III did not issue sua
sponte motions to reverse.
88. Statistics available from the commissioners' office show that all but seven of
the sixty-four MMTs argued from January, 1989 to October, 1989 were initiated by
parties. The portion initiated by parties is much smaller in Divisions I and II.
89. See infra Table 4.
90. WASH. CT. R. APP. PROC. 18.14(b).
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appellee files a brief, the motion simply refers to the arguments in the brief.
Attorneys interviewed about MMTs were asked what criteria they use for determining when to file MMTs.9 ' Their
92
answers were generally consistent with the rule criteria.
Most said that they filed MMTs when the other side's case is
weak. Approximately sixty percent gave criteria directly from
the rules, usually mentioning the fact that the case is clearly
controlled by settled law. On the other hand, approximately
one attorney in seven said that he or she files MMTs routinely
in every case in pursuit of quick decisions. 9
In Division III, court-initiated motions start when the
Each judge tentajudges read the screening memoranda.'
tively recommends whether or not assignment to the MMT
docket should be explored. The chief judge then decides
whether the court should issue an MMT after considering the
judges' recommendations. Additionally, the chief judge occasionally considers the opinions of the court clerk or a commissioner. The chief judge generally issues an MMT if three
judges recommend it. The chief judge weighs both the suitability of the case for the MMT docket and the relative workload
of the commissioners and the judges.9 5
The appellant usually files a reply to the MMT, but generally says only that the issues have sufficient merit to be placed
on the regular docket. If the court initiates an MMT, both parties are permitted to submit briefs in response.'
2.

Oral Argument

The clerk's office maintains a separate docket for MMT
cases and, some two weeks before argument, sends the case
materials to the commissioners' office. The materials consist of
91. Forty-eight appellee and appellant attorneys were interviewed. See discussion
part V. Of these, only thirty-six attorneys had ever filed MMTs.
92. WASH. CT. R. App. PROC. 18.14(e).
93. See supra note 91.
94. See supra text accompanying note 42. Procedures for screening in Divisions I
and II are different, according to staff in those courts. Staff attorneys examine each
case to determine whether to send it to oral argument or to the commissioners for
evaluation for application of the MMT procedure. If the case is sent to the
commissioners, the commissioners make the final decision whether to issue on MMT.
If they decide agianst the MMT, the case is sent back to the regular calendar for
decision by a panel of judges.
95. See supra note 21.
96. WASH. CT. R. App. PRoc. 18.14(f).
ifra
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"pouches" containing the transcript, the trial court clerk's record, the briefs, and any motions filed. The commissioner gives
the material to the law clerk to prepare a pre-hearing memorandum and, in doing so, to read the record and supplement
the attorney's legal research. To prepare for the argument,
commissioners read the briefs, motions, law clerk memorandum, if any, and selected parts of the record. This procedure is
similar to the judges' pre-argument preparation.
Commissioners never grant MMTs without giving attorneys the opportunity to argue,' and attorneys seldom waive
argument. Commissioners can deny a MMT without argument
and transfer the case to the regular docket, but rarely do so.
Commissioners hear MMT arguments every other Tuesday,
and five cases are scheduled each day. Arguments are held in
the court room if the attorneys are from Spokane; otherwise,
they are held over the telephone." The average time from filing an MMT to argument in Division III is under three
months, considerably less than the time between appellee's
briefs and argument in regular docket appeals. 9
Each attorney is permitted twenty minutes for oral arguments, 1' ° and the full period is generally used. The commissioner asks questions, mainly to indicate what he believes are
the key issues. The arguments are tape recorded, and commissioners sometimes listen to the tapes later when writing opinions. If the MMT is denied, the tape is destroyed and is not
used by the judges who later decide the case. If the MMT is
granted, the tape is kept for a year. If appellant files a motion
to modify, the tape goes to the judges along with the rest of the
case file.''
3.

Commissioners' Decisions

The commissioners' decisions are governed by the requirement that they can only grant an MMT if the appeal is "clearly
97. See id.
98. See discussion infra part V. These oral arguments follow the motion practice
found in WASH. CT. R. APP. Pnoc. 17.5. See discussion supra part III.C. In regular
appeals, the court holds courtroom arguments, not telephone arguments. Divison I
commissioners also conduct telephone arguments on MMTs but far less often than in
Division III. Division II discontinued the use of telephone arguments in 1991. Both
divisions have much smaller territorial jurisdictions than Division III.
99. See supra text accompanying note 44.
100. This time period contrasts with the ten minutes allowed a side in substantive
motions. See WASH. CT. R. APP. PROC.17.5.
101. See supra note 21.
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without merit.' 0 2 This standard is strict, although not as strict
as the "frivolous standard.' 0 3 One judge interviewed said that
MMT's are granted when "no reasonable mind can differ" concerning the outcome.
In all, commissioners denied some twenty-three percent of
MMTs through 1988, although denials peaked at thirty-four
percent that year.1°4 From 1985 through 1987, years for which
data are available, commissioners were twice as likely to deny
MMTs initiated by parties than those initiated by the court. 0 5
One might expect this difference because when the court
grants a MMT, it has already made a tentative decision that
appeal has no merit. The judges stress to the commissioners,
however, that court-initiated MMTs should be denied if any
question exists about the proper disposition because they are
based only on a law intern's memorandum.
Commissioners always issue opinions when deciding
MMTs. "° The opinion writing process is conducted by the
commissioner except that a law clerk occasionally prepares a
draft. Commissioners seldom discuss cases with each other or
review another's drafts. In the early days of the MMT procedure, some judges encouraged the commissioner to discuss
cases with them, but as the procedure matured, the judges
almost completely terminated their involvement with the commissioners' decision process.
The latest statistics available from the commissioners'
office show that the average time from argument to decision in
the first ten months of 1988 was forty-seven days, the same
102. More precisely, WASH. CT. R. APP.PROC. 18.14(e) states:
Considerations Governing Decision on Motion. (1) Motion to Affirm. A
motion on the merits to affirm will be granted in whole or in part if the
appeal or any part thereof is determined to be clearly without merit. In
making these determinations, the judge or commissioner will consider all
relevant factors including whether the issues on review
(a) are clearly controlled by settled law,
(b) are factual and supported by the evidence, or
(c) are matters of judicial discretion and the decision was clearly within the
discretion of the trial court.
THE COURT OF APPEALS LONG RANGE PLANNING COMMITTEE REPORT 29 (1988) recommended that the use of MMTs be expanded by changing "clearly without merit" to
"without merit," but no such change was made.
103. See supra note 76 (frivolous action defined).
104. See supra Table 4.
105. The commissioners denied twenty-four percent of party-initiated MMTs in
contrast to denying twelve percent of court-initiated MMTs.
106. See WASH. CT. R. App. PROC.17.6, 18.14(h).
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amount of time judges now take in regular docket appeals.,
The total time from briefing to decision, however, is considerably less in MMT cases because the briefing time is shorter.
This time difference suggests that the MMT procedure reduces
delay in cases where it is used. However, this time difference
is not necessarily evidence that MMTs reduce overall delay
because, first, MMT appeals are more clear-cut and thus would
probably be decided more quickly in any event. Second, the
speed in MMT cases may be because the court gives them priority in the motion-to-modify procedure at the expense of
other appeals.
Commissioner opinions are similar to those prepared by
judges in regular docket appeals."°8 They average five doublespaced pages, which is perhaps two pages less than the average
opinion in regular docket cases. Opinions denying motions are
much shorter, typically less than a page. Opinions granting
motions give the reasons for the holding in considerable detail.
No commissioner opinions are published.
If the MMT is denied, the case is placed on the regular
docket for argument before a panel. The commissioner's work
product, other than the short opinion, remains behind. Occasionally, however, the judges' law clerks informally ask the
commissioner for his views on particular points in a case.
4.

Review by the Court

Parties cannot contest a commissioner's denial of an
MMT.'" If the MMT is granted, the appellant can appeal the
ruling by filing a motion to modify within ten days.11 0 The
motion to modify includes a memorandum attacking the conclusions and grounds stated in the commissioner's opinion.
The case file presented to the judges, therefore, consists of the
motion to modify, the commissioner's opinion, the tape of the
arguments before the commissioner, and all the documents in
the file when the commissioner received the case.
The motion is decided by a three-judge panel. Initially,
107. See supra text accompanying note 48.
108. See WASH. CT. R. App. POC. 18.14(h). The Rule states:
Form of Decision GrantingMotion. A ruling or decision granting a motion on
the merits will be concise and will include a description of the facts sufficient
to place the issues in context, a statement of issues, and a resolution of the
issues with supportive reasons. WASH. CT. R. APP. PRoc. 18.14(h).
109. Id. WASH. CT. R. App. PRoc. 18.14(i).
110. WASH. CT. R. App. PROc. 17.7.
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the case is assigned to one panel member, whose law clerk
writes a memorandum outlining the facts and arguments in
the case and recommending whether the court should grant or
deny the motion. The judges and law clerks rarely communicate with commissioners about cases in which motions to modify are filed. The assigned judge reviews the file and the law
clerk's memorandum and then circulates them to the other
judges.
The standard for review is the same as that for the commissioner's decision: whether the appellant's case is clearly
without merit."' If the motion is granted, the case is assigned
to the regular docket for briefing and oral argument. The
motions are decided by majority vote, without oral argument
and without conference. Also, with rare exceptions, the panel
does not issue an opinion. The court typically takes two or
three weeks to process motions to modify. In all, the judges
probably spend less time on such motions then on regular
docket appeals because the cases are less complex. 112
Motions to modify were filed in fifty-three percent of the
MMTs granted by the commissioners from 1985 to 1988.1"
This percent has not changed appreciably since the program
began, a consistency that runs counter to the initial expectation that motions to modify would decline as attorneys gained
experience with the procedure." 4 Through 1988, Division III
granted less than six percent of the motions to modify."' In
other words, less than three percent of the appeals decided by
the commissioners have resulted in further review on the
court's regular docket.
The court's denial of motions to modify was appealed to
the Washington Supreme Court in sixty-seven cases through
1987, or about fifty-nine percent of all denials. The court
granted review in five cases, most of which concerned the constitutionality of the MMT procedure.
Since 1984, Division III has attempted to reduce judicial
backlog by using the MMT to delegate judicial authority. The
success of this delegation can only be determined by measuring
111. This statement is based on judges' statements in interviews. See supra note
20. The rules do not specify the standard on review. See WASH. CT. R. APP. PROC.
18.14(i), WASH. CT. R. ApP. PROc. 17.7.
112. See supra note 21.
113. See supra Table 4.
114. Green & Keyes, supra note 3 at 169.
115. See supra Table 4. No data is available after 1988.
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the impact on judicial backlog and by evaluating the quality of
results obtained using the MMT procedure.

IV.

QUANTITATIVE ANALYSIS

The key question posed by this Article is whether the
MMT benefits the court and the parties by reducing judicial
backlog while maintaining judicial quality. To determine
whether the MMT is beneficial, quantitive and qualitative statistical evidence must be examined. This Section presents the
evidence obtained from quantitative analysis, and Section V
gives qualitative evidence obtained from interviews.
A.

Statistical Research Design

Quantitative research estimates the impact of MMTs on
the number of appeals decided, the amount of backlog and
delay, and the outcome of appeals. To reduce the likelihood of
spurious results, every effort was made to use research designs
suitable for studying causation and to approach the questions
from as many directions as possible.
Two regression procedures were used, the time series-cross
section design and the individual case time series design. The
time-series cross section design estimates the impact of the
MMT on the number of appeals decided, on the extent of backlog, and on reversal rates, using the court as the unit of analysis. This analysis employs yearly data from all Washington
courts of appeals and from several control courts over a time
span of seventeen to twenty years. 1 6 The individual case time
series is used to estimate the impact of the MMT on delay.
The unit of analysis is the individual appeal, encompassing all
appeals filed in Division III from 1972 to 1987.
116. The pooled time series-cross section design has long been considered one of
the best designs for studying social causation. See generally DONALD T. CAMPBELL &
JuLIAN

C.

RESEARCH

STANLEY,

(1963);

EXPERIMENTAL

THOMAS

D.

AND

COOK

QUASI-EXPERIMENTAL

&

DONALD

T.

DESIGNS

CAMPBELL,

FOR

QuASI

EXPERIMENTATION, DESIGN, AND ANALYSIS FOR FIELD SETrINGS (1979); CHENG HSIAO,
ANALYSIS OF PANEL DATA (1986).

The analysis in this Article uses the standard model for pooled data, the fixed
effects model, with separate dichotomous variables for each court and, if significant,
for each year. HSIAo, supra at 29-45. A more detailed description of the variables and
statistical procedures used is found in the project report, Thomas B. Marvell,
Appellate Court Procedures to Address Caseload Growth 68-70 (1991) (unpublished
manuscript, on file with author).
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B. Court of Appeals Output and Backlog
The first research phase is a time series-cross section
regression using published data for the Washington State
Court of Appeals (combining Divisions I, II, and III) and for
the other comparable intermediate appellate courts that have
The analysis estimates the impact of the
adequate data." 7
MMT on (1) the number of appeals decided by either judges or
commissioners and (2) the extent of backlog. Data are available for sixteen states in the first study" 8 and ten states in the
second." 9 The years encompassed are 1970 to 1989.
The time-series cross regression analysis is employed to
determine whether MMTs increase the number of appeals
decided and reduce backlogs, controlling for as many other
influences as possible.' ° The key result, indicated in the first
row of figures in Table 5, is that MMTs lead to significantly
more appeals being decided by the court of appeals. 2 MMTs
117. The analysis closely follows that done in Thomas B. Marvell & Carlisle E.
Moody, The Effectiveness of Measures to Increase Appellate Court Efrzciency and
Decision Output, 21 U. MicH. J.L. REF. 415 (1988).
118. Those states are: Alabama, Arizona, California, Colorado, Florida, Georgia,
Massachusetts, Maryland, Missouri, New Jersey, New Mexico, North Carolina, Oregon,
Texas, and Washington.
119. Those states are: Alabama, Arizona, California, Colorado, Missouri, New
Jersey, New Mexico, Oregon, Texas, and Washington.
120. Appeals decided are those disposed on the merits, excluding cases withdrawn
or dismissed for lack of progress. This variable and the others used in this Article are
more fully described in Marvell & Moody, supra note 117, at 428-41. This variable and
other continuous variables are in logarithm form.
Backlogs are measured by the backlog index, the number of appeals pending at
the end of the year, divided by the number disposed of for any reason during the year.
This index roughly estimates the number of years required for the court to work off
its current caseload. As Table 2 supra shows, the use of MMTs is represented in the
analyses by the portion of cases decided each year by granting MMTs. Data are not
available for 1989. The variable is zero for states other than Washington and for
Washington before MMTs were used. MMT use includes the earlier substantive
motions to dismiss.
The analysis also includes many control variables, which are listed infra in Table
5. The most important control variables are the state dummies, which are separate
dummy variables (equal to zero or one) for each state court. These state dummy
variables indicate that the overall level of output and backlog differs appreciably
between courts, even after controlling for the other variables. Also, the number of
cases decided per judge is greatly affected, as one might expect, by the number filed
during that year and during the prior year.
121. The coefficient of .912 in Table 5 translates to an "elasticity" of .76 (the
elasticity is the coefficient times the mean of the variable or .83). This result means
that for every four MMTs granted, there are three cases decided by the court that
would not have been decided without the MMT procedure. The elasticity does not
equal one presumably because the judges must spend some time on motions to modify.
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TABLE 5

IMPACT OF MOTIONS ON THE MERITS ON DEICISIONS AND

BACKLOGS
(MULTIPLE TIME SERIES REGRESSION)

Independent
Variables
Motions on the Merits
Portion Cases Decided by
Motions on Merits
Control Variables
Portion Cases Decided on
Summary Calendar (New
Mexico)
Appeals Filed (log)
Current year
Prior year
Number of Judges (log)
Current year
Prior year
Use of Extra Judges#
Portion of Opinions
Unpublished
Use of Memo Opinions
Limited use#
#
Major use
Portion Decided Without
Opinion
Portion of Cases Filed in IAC
Average Size of Penal
Oral Argument
Limited Cutback#
Major Cutback#
Oral Argument Length
F Value
State Dummies
Year Dummies
Adjusted R-Square
Degrees of Freedom
Durbin-Watson

Dependent Variables (logged)
Backlog Index
Number of Appeals
(10 states)
Decided Per Judge
(15 states)
T-Ratio
Coef. T-Ratio
Coef.

2.22*

.912

-

.010

-

-

-

-

1.77
3.33**
-. 94
1.03
-2.38*
-1.57

.74

-. 167

-. 98

-. 83
.28

.030
-. 345

.63
-3.27**

2.86**
-. 83
-1.25

-. 567
-. 227
.127

-1.47
-. 68
.94

2.29*
-. 23
-2.74**

-. 067
-. 043
-. 004

-1.01
-. 56
-1.65

-2.87*
3.87**
2.34*

.052
.021
.012

.063
.008
.003

.486
-. 117

-1.08

.225
.382
.084

.225
.271
.064

.415
-. 107
- .083

.423

.08
6.66***
8.58***

.353
.430

-. 856

16.14***
n.a.
.99
245
1.93

-

3.71***
1.83*
.98
135
2.07

Significance levels: * = .05. ** = .01, *** = .001
' - Dummy variables (equals 1 when the procedure is used, and 0 otherwise).
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might also reduce backlogs, but the extent of impact is not statistically significant.
C

Individual Case Regression Analysis of Delay

The individual case time series regression explores the
impact of MMTs on delay by using a sample of 4,023 appeals.'
This analysis shows highly significant results indicating less
delay. 123 Of course, the fact that MMT cases are decided more
quickly may only mean that MMT cases are less complex.
Nevertheless, the result concerning the portion of cases
decided that year by MMT does mean that the procedure
1 4
reduces overall delay in the court by nearly ten percent. 2
The analysis in Table 6 contains several control variables
that produce significant results. Criminal appeals encounter
significantly more delay than civil appeals. The general trend
is towards more delay, as measured by the counter; however,
caseloads, number of judges, and limits on opinion publication
do not have significant impacts.
D. Five-Court Study-Impact on Delay
A third study of the impact of the MMT on overall delay
in Division III was undertaken with a time series-cross section
regression that used data obtained from appeals filed in Division III and in four control courts.'
122. These appeals were filed in Division IIn between 1972 and 1987, and only
those decided on the merits (that is decided by opinion on the regular calendar or by
granting MMTs) are included. Delay is measured by the number of days from notice
of appeal to decision in each case. The use of the MMT is represented by two
variables. First, a dummy variable, equaling one or zero, indicates whether or not the
appeal was decided by granting an MMT; it is used simply to estimate whether MMT
cases are decided more quickly than cases on the regular docket. A second variable
represents the portion of cases filed in the particular year that were decided by
granting MMTs. This variable estimates whether MMTs affect overall delay.
123. These results are shown in the first two lines of Table 6 itfra.
124. The elasticity is -.09, based on the mean of .076 for the portion of cases
decided on MMT. See supra note 118 and infra Table 6.
125. The four control courts are Division 1 of the Arizona Court of Appeals, the
Colorado Court of Appeals, the New Mexico Court of Appeals, and the Oregon Court
of Appeals. These control courts were selected because they are similar to Division III
in several ways. First, they are intermediate courts located in western states. Second,
they have broad jurisdiction and thus roughly similar types of cases. Third, they were
created at approximately the same time.
The data used in this study are based on cases filed from 1972 through 1987. The
samples consisted of 2,130 criminal and 1,966 civil appeals in Arizona; 1,477 criminal
and 2,016 civil appeals in Colorado; 2,509 criminal and 2,043 civil appeals in New
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TABLE 6
IMPACT ON DELAY, INDIVIDUAL CASE ANALYSIS, DVSION III
Dependent Variable:
Days From Notice of Appeal to Decision (logged)
Coefficient

Independent Variables

T-Ratio

Motions on the Merits

-6.61**

-. 15

Cases decided with MMT*
Portion of cases that year decided with

-3.51**

-1.13

MMT

Type of Case
5.80***

Whether criminal#
Appeals Per Judge in Year

.07

Case Was Filed (log)
Judges in Year Case
Was Filed (log)
Unpublished Opinions
Cases with unpub. op. #

.04

.43

-. 02

-. 17

Portion of cases that year with unpub.
op.
Time of Filing (Counter)

-1.20

-. 17
.00

-1.10
2.85**
.05
4014
1.90

Adjusted R-Square
Degrees of Freedom
Durbin-Watson
Significance levels: *
# - Dummy variables.

-. 02

.01, *

.0001

The results shown in Table 71'2 are inconclusive. The
coefficient for the MMT variable is negative, suggesting an
impact on delay, but it is far from statistically significant. The
fact that the results in Table 6 show a significant impact on
delay, but those in Tables 5 and 7 do not, is probably due to the
smaller sample sizes used in Tables 5 and 7.1' The three studMexico; 1,939 criminal and 2,261 civil appeals in Oregon; and 1,474 criminal and 2,549
civil appeals in Division III.
Delay is the average number of days from notice of appeal to decision in each year
for each court. Total delay in the court must be analyzed. Separate analysis of
criminal or civil delay, for example, is not feasible because less delay in one may
simply be at the expense of more delay in the other, reflecting changes in case
priorities given by the court. MMT use is measured by the percentage of cases filed in
the year that are decided on the MMT docket. This percentage is zero for other courts
and for Division III before the MMT was introduced.
126. Table 7 infra leaves out several independent variables that pertain only to
programs in the New Mexico Court of Appeals.
127. Significant results are more likely as the sample size increases.
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TABLE 7
IMPACT ON DELAY, FIVE-COURT POOLED REGRESSION

Independent Variables
Portion Decided by MMT
Appeals Per Judge (log)
Number of Judges (log)
Percent With Opinions Not Published
F Values
State Dummies
Adjusted R-Square
Degrees of Freedom
Durbin-Watson
Signifcance levels:

Dependent Variable:
Days from Filing to
Decision (logged)
T-Ratio
Coef.
-. 35
.18
.32
-. 11

-1.01
1.74
2.53*
-. 88
86.27***
.99
65
1.69

= .05, ***.001

ies provide modest, but not overwhelming, evidence exists for
the conclusion that MMTs reduce delay.
E.

Five-Court Study--Impact on Reversal Rates

The final aspect of quantitative research is whether MMTs
affect the outcome of appeals. A potential drawback of MMTs
is that they may cause appeals to be affirmed that would have
been reversed if decided on a regular docket. Theoretically,
the combined scrutiny of three judges and their staff is more
likely to uncover errors than review by a single commissioner.
On the other hand, the clearly-without-merit standard arguably provides a large margin of safety, so that few appeals
affirmed on the basis of that criteria would have been reversed
if heard initially by three judges. Thus, the impact of MMTs
on reversal rates must be explored.
The impact of MMTs on reversal rates is analyzed for
Reversal rates are measured in
criminal and civil appeals."
two ways. The first measure is the number of clear reversals
divided by all decisions. Here, reversals are decisions that
vacate the trial court ruling or remand the case for retrial. In
the second measure, reversals include these appeals plus mixed
128. The criminal reversal rates exclude appeals brought by the prosecution
because they are far more likely to be reversed than defendant appeals. Such appeals
constitute approximately five percent of criminal appeals. For 1972-75, however,
prosecution appeals could not be separated.
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TABLE 8
PERCENT OF APPEALS REVERSED, DIVISION III
Year of
Filing
1972
1973
1974
1975
1976
1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987

Criminal
Reversals
Reversals
and mixed
only
22.6
16.3
9.5
8.6
10.3
10.4
13.8
19.4
21.3
16.7
10.2
16.5
12.2
20.6
19.8
11.8

30.2
18.4
12.7
8.6
12.8
14.2
17.0
20.8
26.2
18.7
13.0
18.3
14.3
25.8
21.6
15.7

Civil
Reversals
only

Reversals
and mixed

32.3
22.8
18.8
25.2
22.1
26.2
20.5
29.1
21.7
25.6
22.8
23.4
20.6
21.1
25.4
21.3

40.9
27.2
24.8
34.6
27.9
37.6
31.1
40.8
36.7
34.3
31.2
33.5
30.3
31.9
35.4
34.4

decisions in which the appellate court modified the trial court
decision or reversed in part and affirmed in part. Table 8 indicates the percentage of civil and criminal cases reversed under
both measures for cases filed in 1972-87.
The evidence does not indicate that reversal rates in Division III have been declining in recent years,' 9 and regression
analysis reveals no evidence that the use of MMTs is associated
with more affirmances. 3 0 These conclusions apply to both civil
and criminal appeals and to both measures of reversal rates.'3 '

129. See supra Table 8.
130. See infra Table 9. Table 9, again, does not show several independent
variables concerning New Mexico procedures.
131. Few of the control variables affect reversal rates. The major exception is the
court state variables; this exception means that some courts are consistently more
likely to reverse than others. Interestingly, reversal rates, especially in civil cases,
tend to rise when fewer appeals are filed or when judges are added to the courts.
Several interpretations of these findings are possible: (1) fewer appeals may give
judges more time to scrutinize errors raised; (2) fewer appeals may represent a greater
tendency to limit filings to appeals with meritorious issues; (3) higher case loads may
lead judges to affirm more often to discourage more filings.
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TABLE 9
IMPACT ON REVERSAL RATES, FIVE-COURT POOLED
REGRESSION
Dependent Variables: Reversal Rates
Civil
Reversals
Reversals
only
and mixed
Coef. T-Ratio Coef. T-Ratio

Independent
Variables

Criminal
Reversals
Reversals
and mixed
only
Coef. T-Ratio Coef. T-Ratio

Portion Decided by MMT
Time to Decision,
Appeals Filed'
Number of Judges
Portion of Opinions Not
Published

.141
.011
-. 017
.009

1.22
.13
-1.25
1.68

.136
.032
-. 021
.009

1.06
.32
-1.34
1.43

-. 094
.021
-. 036
.010

-. 81
.25
-2.79"*
1.85

-. 004
.061
-. 049
.017

-. 03
.65
-3.27"
2.70**

-. 097

-2.69"*

-. 066

-1.65

-. 041

-120

-. 049

-1.25

F Value for State
Dummies

Adjusted R-Square

Degrees of Freedom
Durbin-Watson

10.66..
.57
67
1.95

11.30"**
.56
67
1.91

6.72***
.57
69
2.23

7.38...
.56
69
2.24

Significance levels: -- = .01, *-- .001
'Time to decision and appeals filed are divided by 1000.

V. ATTORNEYS' VIEWPOINTS
The quantitative analyses do not address all issues concerning the MMT procedure. To obtain "softer" information
about its workability and its impact on the quality of justice,
interviews were conducted using a sample of forty-eight attorneys. This sample represents the appellant and appellee attorneys in MMT appeals that were argued in Division III from
May to September 1989.32 The main purpose of the interviews
was to solicit opinions about the overall merit of the MMT and
about its major benefits and drawbacks.
Two-thirds of the attorneys surveyed had favorable overall
opinions of MMT procedure,1 33 but opinions differed greatly
between types of attorneys. Those in civil appeals and prosecutors in criminal appeals strongly favored MMTs, whereas criminal defense attorneys usually disliked MMTs. The attorneys'
opinions were also closely linked to their experience in MMT
cases. Most attorneys who received unfavorable results in the
case in question, or who had experienced unfavorable results
132. There were 31 MMT cases, with 51 separate attorneys, during this period.
Three attorneys could not be reached. The interviews were conducted by telephone in
December 1989 and January 1990, and the MMTs in question had been decided by the
time of the interviews for all but seven attorneys.
133. See infra Table 10.
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in most MMT cases in which they had been involved, disliked
the procedure. In contrast, all who had favorable experiences
liked the procedure. In the middle was a "neutral" group who
had not received results from any MMT by the time of the
interview or who won and lost MMTs in equal measure. They
were also very favorable by eleven to three. Hence, the negative views of the MMT may well be the result of adverse rulings by the court rather than reactions to the procedure itself.
TABLE 10
ATTORNEYS' OVERALL OPINIONS OF THE
MMT PROCEDURE'3 4
Attorney Type
Civil

Views of the MMT Total
32
Favorable
3
Mixed
13
Unfavorable

A.

23
2
6

Criminal

Def.
3
1
6

Pros.
6
0
1

Experience With MMT
Wins

Mixed

Loses

17
0
0

or none
11
0
3

4
3
10

Benefits of the MMT

The major benefits of MMTs mentioned by the attorneys
were time and cost savings. Two-thirds said that MMTs substantially reduced delay in appeals. Half of the attorneys said
that the procedure substantially reduced costs; half said that it
did not. The cost savings occurred in both briefing and oral
arguments.
The MMT procedure does not reduce the appellant's briefing and record preparation because the MMT is not filed until
after the appellant's brief is filed. Even the appellees usually
submit regular briefs when filing MMTs, but eight of the
twenty-seven appellee attorneys interviewed said that they
were able to submit reduced briefs, mainly because only some
types of issues-those going to the clearly-without-merit question-need to be discussed in an MMT.
The oral arguments in MMTs saved time, mainly because
they were usually conducted by telephone, a topic discussed
134. Twenty-one of the attorneys represented the appellant and twenty-seven the
appellee. One attorney was involved in two cases, and two attorneys were involved in
three. The attorneys were fairly experienced with appellate work. Seventy-one
percent had handled five or more appeals in the past three years, and forty-eight
percent had handled ten or more appeals. See Table 10 for other characteristics of the
attorney sample.
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below. Also, about a third of the attorneys said that their
preparation for MMT arguments was not as time consuming as
that for arguments in regular appeals because the questions
addressed were narrower.
The attorneys were asked if they believed that the MMT
procedure reduced the court's ability to understand their
appeal. Several found it difficult to give an opinion on this
topic, but of the thirty-nine who answered, eighty-five percent
said they discerned no effect.
Finally, the attorneys generally gave the commissioners
good marks. Forty-one attorneys, who had received decisions
in MMT cases by the time of the interviews, were asked how
the quality of the commissioners' written opinions compared to
the judges' opinions. Thirty-five said the commissioners' opinions were at least as good, one considered them poor, and five
gave them mixed reviews. The latter six attorneys all represented losing appellants.
B.

Drawbacks of the MMT

The attorneys were also asked to name the drawbacks of
the MMT procedure. One-fourth said that they would rather
have decisions by a panel of judges instead of a single
nonjudge. Approximately half of the attorneys making this
complaint, however, gave the MMTs a favorable overall judgment. Most of the remaining complaints pertained to fact that
the MMT, if denied, is an extra and unneeded step in the
appeal. Six attorneys complained that this step added to the
cost of appeals by increasing attorney's time incurred in the
case. Another five complained that the MMT delayed disposition of the case.
C.

Telephone Arguments

The use of telephone arguments when the attorneys are
from out of town is an important feature of the MMTs. Thirtyeight of the attorneys interviewed had experience with telephone arguments. When asked their overall opinions of the
procedure, twenty-four responded favorably, nine responded
unfavorably, and five responded with mixed opinions. The
major benefit, according to more than two-thirds of the attorneys, is saving the time and expense of travel. Because Division III's jurisdiction covers approximately two-thirds of
Washington, appearance at arguments requires a full day for
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many attorneys. Other benefits, cited by several attorneys, are
not wasting time in court waiting for arguments and being able
to have all the case papers spread out on one's desk while arguing. When the attorneys were asked to list the major drawbacks, the only frequent complaint-given by approximately a
third of the attorneys-is their inability to see and react to
expressions on the commissioner's face.
VI.

CONCLUSIONS

The key issue presented in this Article is whether the
MMT benefits the court and the parties by reducing appellate
court backlog while maintaining judicial quality. Under the
MMT procedure in Washington state, commissioners affirm
approximately a fifth of the appeals on the ground that they
are clearly without merit. Commissioners decide cases on the
basis of the record and briefs as well as oral arguments usually
conducted by telephone. They issue unpublished opinions that
give detailed reasons for the rulings. Losing appellants can
petition the court for review; most do so, but the court has
granted review in a very small percent of the MMT
affirmances.
The MMT benefits the court and the parties for several
reasons. First, it increases the productivity of the court
because it leads to more appellate decisions without adding
judges. In fact, each MMT granted represents more than
three-fourths of an additional case disposed beyond the judges'
regular output. This time savings occurs even though judges
must spend time reviewing commissioners' decisions and even
though MMT appeals are more clear-cut and perhaps less timeconsuming than other appeals. In this regard, MMTs work as
planned.
Second, the MMT reduces delay in MMT cases. The
impact, however, can only be modest because the procedure
does not begin until after the appellant's brief arrives and thus
after much of the delay has occurred. This impact, along with
the substantial impact on the speed of processing cases, would
lead one to expect improvement in the court's overall delay
and backlog. All analyses suggest such an impact, but because
the results usually do not reach statistically significant levels,
no firm conclusion can be reached.
Third, regression analysis found no impact on reversal
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rates; hence, MMTs probably do not reduce the likelihood that
the court will find error.
Fourth, most attorneys involved in MMT appeals like the
procedure because it reduces costs and produces quicker decisions. They especially like the opportunity to present argument by telephone rather than spending the better part of a
day traveling to the court. A sizeable minority, mainly criminal defense attorneys, gave negative evaluations of the MMT
procedure usually on the grounds that they would prefer to
i 5 Attorneys who compresent their case directly to judges.1
plained about the MMT procedure, however, are usually attorneys who fared poorly. Their complaints, therefore, may well
come from disappointing results rather than from problems
with the procedure.
In summary, the MMT benefits the court and the parties
by increasing productivity and reducing delay without sacrificing the quality of justice received by the parties. Attorneys
who have used the procedure tend to rate it positively. Other
appellate courts facing judicial backlogs would do well to consider adopting tools similar to the MMT in order to improve
their timeliness and efficiency.

135. The

MMT

procedure

could

be conducted

commissioners. WASH. CT. R. App. PRoc. 18.14(d).

with judges

rather than

If active judges were used, the

MMT would probably have only limited impact on the court's productivity. If the
decisions were made by retired judges or temporarily assigned trial court judges, who

would not otherwise sit on the court, the impact on the productivity might be as great
as that provided by the current MMT procedure.

